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INITIAL CARRIERS BOUND BY CARMACK 
AMENDMENT TO USE REASONABLE 
DESPATCH. 


The cases of Atlantic Coast Line R. Co. 
v. Riverside Mills, 219, U. S. 186, 31 L. R. 
A. (N. S.) 7, and Adams Exp. Co. v. Cron- 
inger, 226 U. S. 491, 44 L. R. A. (N. S.) 
257, did not refer to damages for delay by 
connecting carriers, but only to direct injury 
to or loss of property, under the clause 
“any loss, damage or injury to such prop- 
erty,” a clause in the Carmack Amendment. 


In N. Y., Phila. & Norfolk R. Co. v. 
Peninsula Produce Exchange of Md., 36 
Sup. Ct. 230, the contention was urged that 
the Carmack Amendment, though it may 
have aimed at “unity of transportation with 
unity of responsibility,” that is to say, put- 
ting upon the initial carrier all fault in non- 
compliance with contract for carriage, 
whether by itself or’ its connections, yet 
failed by use of apt words to accomplish its 
purpose. 


The court said: “It is now insisted that 
_ Congress failed to accomplish this par- 
amount object ; that while unity of respon- 
sibility was secured, if the goods were in- 
jured in the course of transportation or 
were not delivered, the statute did not reach 
the case of a failure to transport with 
reasonable despatch. In such case it is 
said, that, although there is a through ship- 
ment, the shipper must still look to the par- 
ticular carrier whose neglect caused the de- 
lay. We do not think thatthe language of 
the amendment has the inadequacy attrib- 
uted to it. The words, ‘any loss, damage or 
injury to such property,’ caused by the 
initial carrier or by any connecting carrier, 
are comprehensive enough to embrace all 





damages resulting from any failure to dis- 
charge a carrier’s duty with respect to any 
part of the transportation to the agreed 
destination. It is not necessary, nor is 1t 
natural, in view of the general purpose of 
the statute, to take the words ‘to the prop- 
erty’ as limiting the word ‘damage’ as well 
as the word ‘injury,’ and thus as rendering 
the former wholly superfluous. It is said 
that there is a different responsibility on the 
part of the carrier with respect to delay 
from that which exists where there is a fail- 
ure to carry safely. But the difference is 
with respect to the measure of the carrier’s 
obligation ; the duty to transport with rea- 
sonable despatch is none the less an in- 
tegral part of the normal undertaking of 
the carrier.” 


It is further said that a still later amend- 
ment than the Carmack Amendment shows 
legislative construction of the latter so as 
to embrace reasonable despatch in the ob- 
ligation of the initial carrier and such con- 
struction “is entitled to great weight.” 


The Carmack Amendment is seen by the 
above extract to have been construed, so as 
to fit the purpose of its enactment, in a very 
liberal way. The court was, indeed, put to 
some pains to reason out its terms so as to 
cover such a thing as delay, when, at least, 
such delay is not the proximate cause of 
deterioration, say, of perishable goods. It 
is stretching the language of the clause, 
“any loss, damage or injury to such prop- 
erty,” quite greatly to make them cover a 
loss of market, or other such injury in fail- 
ure to secure reasonable despatch. 


For example, notice the arrangement of 
these words, “loss, damage or injury to such 
property.” If this had been damage or loss 
or injury to such property, the argumenta- 
tion by the court would seem more evi- 
dent. Under the statutory arrangement 
it is necessary to say, “damage. to such 
property,” becar'se it is required to say 
“loss to such property.” But, as it is not 
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usual to say loss to such property, but rath- 
er loss of such property, possibly it might 
be claimed “to such property” is qualified 
only by the word “damage.”” When you do 
this, however, the use of the word “loss” 
makes the word “damage” wholly super- 
fluous, or vice versa. At all events, it is 
perceived that the phraseology opens up 
large room for philological discussion. 


This ruling is an illustration of the de- 
termination of our Supreme Court to apply 
statutes under our commerce clause in a 
practical way and the writer (Justice 
Hughes) of the opinion we are here consid- 
ering, has gone as far along this line as any 
member of our great court. We doubt 
very greatly, however, whether or not he 
exhibits in this case a disposition to supply, 
if necessary, words to make effective Con- 
gressional purpose. 


We do not think much stress should be 
placed upon the argument by plaintiff in 
error that liability is different in case of 
loss or injury to property than where there 
has not been reasonable despatch. Justice 
Hughes answered that contention in a very 
neat and effective manner. It is also cer- 
tain, that it would be iust as difficult. if not 
more difficult, for a shipper to locate fault 
of delay as to locate that of loss or injurv, 
and it was this difficultv. that was the in- 
sniration of the Carmack Amendment. 








NOTES OF IMPORTANT DECISIONS. 





COMMON LAW—ADOPTION BY STATUTE 
AS RULE OF DECISION.—By Indiana statute, 
“The common law of England and statutes of 
the British Parliament made in aid thereof 
prior to the reign of James the First (except- 
ing certain enactments); and which are of a 
general nature not local to that kingdom,” was 
made the rule of decision by the courts. This 


common law as decided in 1606 (one year prior 
to the reign of James I) was declared to be 
well settled that “a judgment against one tort- 
feasor may be pleaded in bar of an action for 
the same cause brought against another or a 





joint tort-feasor, without averring satisfaction 
of the judgment.” 


The Indiana Supreme Court, conceding that 
this rule has not been changed by statute, yet 
refuses to recognize that such remains its law. 
Ketelson v. Stilz, 111 N. E. 423. 


The Indiana statute seems not only of a man- 
datory nature by reason of its unambiguous lan- 
guage, but this mandatory character further 
appears from its specifically excepting certain 
enactments. Nor is it to be claimed that the 
rule in question is not a law of a general na- 
ture. But the Court goes into extensive argu- 
mentation about the reason of a rule ceasing, 
and therefore the rule itself ceases. But its lan- 
guage on this subject is of a very general na- 
ture, and it really predicates its refusal to fol- 
low the common-law rule upon what it affirms 
is the great majority of American cases, to the 


contrary “only one State, Virginia, being fully: 


committed to the English rule. The decisions 
of Rhode Island’‘and Pennsylvania at one time 
seemed to follow it, but the later decisions of 
these States on the subject are more in con- 
formity to the American doctrine. The over- 
whelming authority in this country is to the 
effect that nothing short of a full satisfaction 
or its equivalent can make good a plea of for- 
mer judgment in tort, offered in bar of an ac- 
tion against a joint tort-feasor, who was not a 
party to the first judgment.” 


But would it not be greatly more to the point 
for the Indiana Court to give some specific rea- 
sons as applicable to Indiana law to show that 
the reason of the rule had ceased? As it is, it 
legislates out of existence a very pointed stat- 
ute in Indiana law. What is the Indiana statute 
worth? Did it, at the time it was passed, em- 
brace this particular common-law rule, and 
what new conditions have made the reason for 
this rule to cease? Generally we are in- 
clined to say that the legislature of a State can 
be depended upon to make laws and not have 
the courts perform this function, and espe- 
cially to not repeal statutory enactment. 





INTENT — EVIDENCE OF OTHER OF- 
FENSES THAN THAT BEING TRIED.—While 
it is a principle generally accepted as true, that 
“when guilt cannot be predicated upon the mere 
commission of an act, irrespective of the intent, 
the guilty knowledge and criminal intention 
may be proved by evidence of defendant’s com- 
plicity in similar offenses under such circum- 
stances as to support the inference that the 
act charged was not innocently or inadvertently 
committed,” yet the rule of proof as to similar 
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offenses and the degree of certainty required 
seem not clearly defined. 


This thought is suggested by the opinion in 
People v. Hudson Valley Const. Co., 111 N. E. 
472, decided by New York Court of Appeals. 

The charge being tried was that defendant 
corporation obtained money by false pretenses 
in a contract with the State to furnish labor 
and materials in certain construction work, it 
being charged with willfully and falsely exag- 
gerating the actual cost. There was evidence 
offered of its doing the like things in other 
cases. 


It was said: “The learned district attorney 
contends that the evidence of other larcenies 
which he gave was confined to larcenies com- 
mitted by trick and device. While conceding 
that some of the acts proved might be deemed 
simple thefts in one aspect, he insists that all 
ultimately resulted in obtaining money from 
the State by false pretenses and therefore were 
properly provabie as being on the question of 
intent. I cannot see how this was the case in 
every instance, yet it is true that throughout 
the series existed the element of misrepresen- 
tation as to the transactions under the contract 
resulting in secret acquisition and gain by the 
defendant. These acts generally were sufficiently 
akin to the offense charged to render proof of 
them admissible.” 


It seems quite evident that this principle may 
be used in a very latitudinarian way to build 
up quite a wall of prejudice around a defend- 
ant. His life may be searched into in a way 
he may not be prepared for, and by piling up 
proof upon proof of other things a strong pre- 
sumption may go against him, though proof as 
to other offenses may be of an exceedinelv weak 
character. This question also suggests the 
variance in view in the courts on the question 
of alibi, some contending that the burden of 
proof is on accused and others that it may be 
a circumstance to weaken the proof of guilt 
beyond a reasonable doubt. 


WORKMEN’S COMPENSATION — ACT — 
STATE CONSTRUCTION ENFORCED.—North- 
ern Pac. Ry. Co. v. Meese, 36 Sup. Ct., 223, de- 
cided by United States Supreme Court, is but 
another illustration of compulsion by the 
Supreme Court of lower Federal Courts to ac- 
cept State construction of State Statutes, 
whatsoever may be their individual views to 
the contrary. 


The case shows that an employe of a planing 
company was alleged to have been killed while 





engaged in ordinary duties, by the negligence 
of a railroad company. He sued the latter com- 
pany and there was demurrer upon the ground 
that the State (Washington) Workmen’s Com- 
pensation Act provided that the sole remedy 
for this death was against decedent’s employer. 
To support this contention State decision 
squarely in point was cited and relied upon, 
(Peet v. Mills, 76 Wash., 437, 136 Pac. 685, L. 
R. A. 1915, and 154, 4 N. C. C. A. 819). 


The district court followed State ruling. 
Ninth Circuit Court of Appeals reversed .this 
ruling and the U. S. Supreme Court re-estab- 
lished the judgment of the district court. There 
is dissent by Justice McKenna upon the view 
that the Appeals Court ruling does not con- 
flict with the opinion of the State Supreme 
Court, saying also that it “properly construed” 
the statute. 


All of these courts profess to regard the State 
case as controlling, but the language quoted 
therefrom by U. S. Supreme Court appears to 
us to leave no room for construction. It says 
that by the compensation act “the industry 
itself was the primal course of the injury, and 
as such should be madé to bear all its burdens.” 

But does this mean only in so far as em- 
ploye and employer were concerned? And could 
the employer as primarily liable have a right 
of action against a third person whose negli- 
gence causes it to respond in damages? 


The objection that the State Statute, as con- 
strued by the State Court “would cause it to 
conflict with the equal protection clause of the 
14th Amendment,” is disposed of by saying it 
“is without merit.” This seems very plain; 
so far at least, as an action for death is con- 
cerned. It might be thought different if there 
were suit for injury not amounting to death. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





It is a general rule that one who 
has sustained damage ought not to assume 
a passive attitude and allow his claim to 
amount up, but should do all in his power to 
minimize his loss. A familiar illustration is 
that of a servant wrongously dismissed. He 
is not justified in remaining out of a situation 
on the chance of recovering bigger damages 
for breach of contract. He must show diligence 
in endeavoring to obtain another place, and 
the amount of damages to be ultimately award- 
ed will simply represent his loss for the in- 
terval during which he was out of a situation. 
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That principle was recently applied with re- 
gard to a claim made by a farmer for com- 
pensation for loss of his land owing to its 
being taken by the Board of Agriculture for 
Government purposes. In a previous case 
(Fleming, 23 R. 98) part of a farm had been 
taken and the court held that compensation 
to the occupier should contain among other 
items an allowance for the loss of profits for 
the unexpired period of the lease. But in this 
recent decision (Macintyre v. Board of Agricul- 
ture, 1915, 2 S. L. J., 198) the amount of 
compensation was fixed according to the esti- 
mated loss of profits for a period which would 
give the tenant a reasonable time to secure 
another farm. 


The reason for the distinction thus made be- 
tween the two cases was strikingly put by one 
of the judges in the following passage, in 
which after referring to the earlier decision 
he says: “There a portion only of a farm 
was taken. The tenant was bound to remain 
in occupation of the rest, shorn of the portion 
taken, during the remainder of the lease, 
whether that was terminated at the break 
stipulated in favor of bath parties, or ran its 
full endurance. So long, therefore, as the 
tenant remained tenant of the remainder of 
the farm he suffered from the loss of the part 
taken, and the only deduction possible from 
the full compensation for consequent loss over 
the whole remaining years of the lease was an 
* allowance for the contingency of the lease be- 
ing brought to an end at the break. But here 
the whole farm is taken. The tenant had to 
leave, but when he does so he is free. He is 
not tethered to the remainder of the farm. It 
is at once open to him to take another, or 
seek other means of taking livelihood. To 
treat him as entitled to be compensated by 
a payment of compensation based on loss of 
average profits for the whole remaining years 
of the lease, even with a deduction in respect 
of the contingency of the lease being fore- 
shortened at the break, would be equivalent to 
saying that he is entitled to have an annuity 
based on his former average profits paid to 
him fer the years of the estimated endurance 
of the lease. For that there is no justification. 
The tenant is not entitled to sit down, fold 
his hands, and enjoy himself at the expense 
of the Board of Agriculture—that is, of the 
national taxpayer—for the remaining years of 
his lease. Like the servant prematurely dis- 
missed, he is bound in equity to minimize the 
loss so far as he can by seeking another farm 
or employment. It is, therefore, necessary 
to consider the circumstances of the district, 
and that in a pretty wide sense, and to esti- 





mate the prospects in matter of time of the 
claimant finding another suitable farm, fairly 
similar in class and quality to that from which 
he is being ousted, and to award him compen- 
sation on that basis.” 


By our Workmen’s Compensation Act an in- 
jured workman only gets compensated for 
injuries received by accident arising out of 
and in course of his employment. Up till re- 
cently that phrase was construed strictly so 
that if a man did not follow his master’s rules, 
an accident happening to him when he was 
not acting in conformity with them did not 
entitle to compensation, for according to this 
method of interpretation, it did not arise out 
of the employment. As already explained in 
this column, the House of Lords corrected that 
view by laying down the more generous rule 
that even though a man was in breach of a 
workshop rule, still if he was bona fide serving 
his employer when he received injury, he was 
entitled to compensation. 

We propose to show by two recent examples 
how strongly the tide is setting in favor of 
that rule. In the first of these (Robertson v. 
Barclay, Curle & Co. Court of Session 16, Oc- 
tober, 1915) a boy was employed in various 
duties as a laborer by an engineering company. 
Part of his work was to break certain sticks 
by hand between pegs. To expedite this work, 
but without the authority or knowledge of 
the employers or their foreman, he used a 
hammer and chisel to break the sticks. The 
chisel becoming blunt, he attempted to sharpen 
it upon a “buffing wheel,” which he set in 
motion for the purpose. The proper use of the 
wheel was to polish brass, not to sharpen 
tools. In attempting to sharpen the chisel in 
this manner he injured one of his hands. He 
elaimed compensation under the Act. The 
sheriff substitute, on the facts held that the 
boy must have known that it was nof his duty 
to use a chisel, and that he should not have 
set the wheel in motion, and therefore, as he 
was not employed to break sticks in the way 
he did, nor to use the wheel, he was working 
outside the scope of his employment, and the 
accident did not arise out of andin the course of 
that employment. The sheriff substitute there- 
for refused to award compensation. The claim- 
ant appealed. The court held that there was 
no evidence to justify the finding that the acci- 
dent did not arise out of and in the course of 
the employment, and that, as there was no 
finding that the use of the wheel was unreason- 
able, the boy, when injured, was honestly do- 
ing something which he believed to be in the 
furtherance of his employer’s interest. He 
was, therefore, entitled to compensation. 
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The other case (Sunter v. Glasgow Window 
Cleaning Co. 1915. 28S. L. J. 246) concerned 
a workman who was employed as a window 
cleaner by a company which made window 
cleaning their business. In the ordinary course 
he proceeded to the company’s office every 
morning and received instructions from the 
manager where he was to work. One morn- 
ing, while on-his way to the office to get a job 
assigned to him, he met with two other clean- 
ers in the same service, going to a job. With- 
out going on to the office or receiving any in- 
structions so to do, he thereupon arranged with 
the two men to assist them in their work 
which they were about to commence. When he 
had been about two hours engaged in this 
work he fell out of a window and was killed. 
His widow claimed compensation. The claim 
was resisted by the company on the ground 
that when the accident happened the deceased 
was not acting within the scope of his employ- 
ment, as he had received no instructions to 
do the work upon which he was engaged. Evi- 
dence was given to the effect that the work- 
men of the company usually helped one another 
on jobs without any special instructions, and 
that that was a general custom in the trade. 
The sheriff substitute, however, found that the 
deceased were engaged on a job assigned to 
ployment. He accordingly refused to make an 
arising out of and in the course of the em- 
ployment, and that the accident was not one 
award in the widow’s favor. The widow ap- 
pealed. The Court of Session allowed the ap- 
peal, holding that there was no evidence on 
which the sheriff substitute could have found 
as he had. The court held, that even if the 
deceased was acting outside the scope of his em- 
him by two other workmen and not by his em- 
ployers, none the less he was engaged on his 
employer’s business when the accident occur- 
red, and the accident was therefore one aris- 
ing out of and in the course of the employ- 
ment. 

With reference to the recent editorial article 
in this journal as to the physician who per- 
mitted a defective child to die by—with con- 
sent of its parents—refraining from doing an 
operation. We may briefly note a decision 
here (Jefferson v. Paskell 140, Law Times 7) 
which has given satisfaction to eugenists. It 
was a suit for breach of promise of marriage, 
the defense being that the plaintiff was in such 
a tuberculous condition as to justify the 
defendant not implementing his promise. The 
jury negatived the allegation, but the court 
definitely indicated that had it been proved, 
they would have sustained it as a good answer 
to the claim. DonaLp MacKay. 

Glasgow, Scotland. 





REVIEW OF THE LEGAL RESULTS 
OF THE PAN-AMERICAN SCIEN- 
TIFIC CONGRESS. 





Not sufficient attention, it seems to us, 
has been paid to the result of the Pan- 
American Scientific Congress which met 
last January, in the City of Washington. 
And this observation has special reference 
to legal results. 

Former Judge Simeon E. Baldwin, of 
Connecticut, who was a member of the 
Congress, in reviewing the results of its 
labors before the last meeting of the Con- 
necticut Bar Association, stated that 
while we had been fortunate recently in 
the number of international congresses 
and while there had been much hand- 
shaking over international barriers and 
much prophesying, the actual results had 
been few. One outstanding exception, he 
said, was the recent Pan-American Scien- 
tific Congress, which, according to Judge 
Baldwin, has left a distinct impression for 
good on international relations in the 
Western Hemisphere. 

The first meeting of the Congress was in 
1908, in Chili. “It was designed,” said 
Judge Baldwin, “to make it not simply a 
congress, but a scientific congress, of scien- 
tifically qualified men, to bear their part 
in it. Probably its projectors were too san- 
guine and aimed too high. Certainly they 
left much unaccomplished. Its proceedings 
fill nineteen volumes, and one of them is 
devoted to law.” 

Our government contributed $50,000 
for the expenses of the recent meet- 
ing, while the Carnegie Foundation 
contributed probably twice that amount. 
About 150 delegates were ‘present from the 
various republics of America, other than 
the United States, which had itself at least 
that many more who took part in the de- 
liberations of the Congress. The delegates 
were, in most cases, officially selected, and 
in some cases large appropriations were 
made by their respective governments to- 
wards their expenses and the expenses of 
the Congress. Z 
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The business of the Congress was shaped 
early in 1915, by an executive committee at 
Washington. The various addresses were 
either in English or Spanish. The presi- 
dent of the Congress was the Chilian am- 
bassador, but the active direction fell main- 
ly on John Barrett, director of the Pan- 
American Union, and James Brown Scott, 
representing the Carnegie Endowment for 
promoting international peace. 

One of the most important results of the 
Congress, in the estimation of Judge Bald- 
win, was the organization of an American 
Institute of International Law. ‘This insti- 
tute,” says Judge Baldwin, “is composed of 
105 members, five from each of the twenty- 
one nations. It is obvious that this throws 
its control in the hands of Latin-America, 
and also that the smaller nations will be less 
apt than the larger ones to have each five 
citizens capable of doing good work in such 
an organization. It was, however, prob- 
ably a necessary concession to the doctrine 
that each independent nation is, as to the 
power of sdvereignty, the equal of every 
other, and practically the United States will 
hold the reins. The president elected was 
Dr. James Brown Scott, of Washington.” 

Dr. Pineres, of Columbia, contributed an 
interesting report of Constitutional re- 
straints in the Republic of Columbia. He 
explained that while Columbia was a fed- 
eral union, the supreme court of the union 
could suspend any unconstitutional statutes 
passed by the several component states, and 
the national senate could abrogate them. 
On the other hand, the legislatures of a 
majority of the states could declare the 
nullity of unconstitutional acts of the na- 
tional congress. It is now a consolidated 
republic, and sin¢e 1910 the supreme court 
can declare an unconstitutional act of con- 
gress unenforceable, upon the application 
of any citizen, the attorney-general having 
first been heard. The latter provision also 
exists in the Province of Ontario in the 
Dominion of Canada. 

Dr. Gil, of Buenos Aires, praised our 
recognition of Carranza as “a triumph of 
Pan-Americanism.” 





Judge Baldwin’s conclusion is that the 
Congress was admirably directed and 
achieved results that will be permanent. 
“International peace,” says Judge Baldwin, 
“is promoted by whatever brings represent- 
ative and intelligent men of different na- 
tions together in a common endeavor to 
work for the public good.” 

A. H. Rossins. 








POWER OF STATE TO REGULATE 
TELEPHONE RATES WHERE 
“LOCAL” TERRITORY EXTENDS 
INTO TWO OR MORE STATES. 





Introductory—In many instances the 
local territory served by a telephone com- 
pany includes territory in different states, 
thus making the business carried on 
across the line between such states of an 
interstate character. The contracts of such 
a company with its subscribers provide 
for furnishing service throughout such 
territory at a fixed charge for stated pe- 
riods. Under his contract, and for the 
stated periodical charge, each subscriber 
may converse, by means of his telephone, 
indiscriminately with other subscribers 
in the local territory within his state or 
within the other state into which the local 
territory extends. In this manner intra- 
state and interstate business are so com- 
mingled that it is impossible to separate 
one from the other, or to affect one with- 
out affecting the other. 

States, through their respective utility 
commissions, have attempted to fix the 
rate of charge for telephone service ren- 
dered under contracts of this kind, when 
it is very evident that they are without 
power to do so. A state utility commis- 
sion has no more power to authorize a 
telephone company rendering service of 
this mixed character, to change its rates 
for such service than has any private in- 
dividual. It is the purpose of this article 


to show this want of power in the states. 
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Telephone Messages Are Commerce.— 
A message sent by telephone from one 
state into another is commerce between 
the states,’ and subject to the control of 
Congress, so far as regards matters con- 
nected with commerce among the states.” 

“Intelligence transmitted by means of 
electricity is commerce, and when it is be- 
ing transmitted from one state to foreign 
states, to any of the territories, or within 
the District of Columbia, it is exclusively 
under the control of Congress. All tele- 
phone lines running from one state to an- 
other, and all connecting lines, even 
though they may be wholly within the 
state, are subject to the control of Con- 
gress.”* 

In Telegraph Co. v. Texas,* it was de- 
cided by the United States Supreme Court 
that intercourse by the telegraph between 
the states is interstate commerce; that a 
telegraph company occupies the same rela- 


tion to commerce as a carrier of messages,, 


that a railroad company does as a carrier of 
goods ; that both companies are instruments 
of commerce, and their business is com- 
merce itself; that they do their transporta- 
tion in different ways, and their liabilities 
are in some respects different, but that they 
both are indispensable to those engaged to 
any considerable extent in commercial pur- 
suits. There can be no doubt but that this 
decision is applicable where the conveyance 
of the intelligence is by what is technically 
known as “telephone” instead of by what 
is technically called “telegraph.” 

Power to Regulate Interstate Commerce 
Vested Exclusively in Congress—The states 
cannot, under any guise, impose direct bur- 
dens upon or directly affect interstate com- 
merce, nor regulate or restrain that which 
from its nature should be under the control 


(1) Judson, Interstate Commerce (2d _ ed.), 
secs. 7, 16; Jones on Tel. & Tel. Cos., sec. 668; 
In re Pennsylvania Tel. Co., 48 N. J. Eq. 91, 20 
Atl. 846, 27 Am. St. Rep. 462; Central, etc., Tel. 
Co. v. Falley, 118 Ind, 194, 19 N. E. 604, 10 Am. 
St. Rep. 114. 

(2) Callum v. District of Columbia, 15 App. 
D. C. 629. 

(3) Jones on Tel. & Tel. Cos., sec. 216. 

€4) 105 U. S. 460, 464. 





of the one authority and be free from re- 
striction, save as it is governed in the man- 
ner that the national legislature constitu- 
tionally ordain$’. A state canot prescribe 
the rates to be charged for transportation 
from one state to another.® 

The exclusive power to regulate inter- 
state commerce, and the charges exacted 
as payment for services rendered which 
constitute interstate commerce, is vested in 
the Congress of the United States.® 

“The rule that the regulation of com- 
merce which is confined exclusively within 
the jurisdiction and territory of a state, and 
does not affect other nations or states or 
the Indian tribes, that is to say, the purely 
internal commerce of a state, belongs ex- 
clusively to the state, is as well settled as 
that the regulation of commerce which does 
affect other nations or states or the Indian 
tribes belongs to Congress.” 

In regard to an ordinance seeking to con- 
trol the. number of passengers carried in 
interstate electric cars, the Supreme Court 
of the United States said: “Absence of 
federal regulation does not give the power 
to the state to make rules which so neces- 
sarily control the conduct of interstate com- 
merce as do those just considered.’’® 

Further in the same case the court said: 
“Tf Covington can regulate these matters, 
certainly Cincinnati can, and interstate busi- 
ness might be impeded by conflicting and 
varying regulations in this respect, with 
which it might be impossible to comply. On 
one side of the river one set of regulations 
might be enforced, and on the other side 
quite a different set, and both seeking to 
control a practically continuous movement 
of cars.” 

So long as Congress has not exercised its 
powers over many subjects coming within 
its jurisdiction, the states are free to legis- 
late thereon. But in regard to other mat- 
ters the existence of the power of control 


(5) Minnesota Rate Cases, 230 U. S. 352. 

(6) Western Union Tel. Co. v. Pendleton, 122 
U. S. 347; Minnesota Rate Cases, 230 U. S. 352. 

(7) Telegraph Co. v. Texas, 105 U. S. 460. 

(8) South C. & C. St. R. Co. v. Covington, P. 
U. R., 1915A, 281, 238. 
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in Congress, and not in its exercise, ex- 
cludes the power of the states. The latter 
includes the fixing of tariffs upon passen- 
gers, merchandise and all*other kinds of 
commerce carried from one state to an- 
other.® 

A state can provide for the separation 
of races in transportation on trains within 
the state, but it cannot determine whether 
white and colored interstate passengers 
shall be compelled to share their cabin ac- 
commodations on steamboats, as that is a 
question of interstate commerce to be de- 
termined by Congress alone.*® 

“The right of interstate commerce, that 
is, the right of conducting traffic and com- 
mercial intercourse between the states, is 
independent of state control, and where 
freedom of commerce between the states 
is directly involved, the non-action of Con- 
gress indicates its will that the commerce 
should be free and untrammeled, and the 
states cannot 
through their police power or their taxing 
power.””* 

Interblending of Intra and Inter State 
Commerce Gives Congress Control.—If 
matters over which Congress has jurisdic- 
tion as being interstate commerce are so 
commingled with matters that are purely 
intrastate, then the whole comes within the 
power of Congress to regulate and the states 
are excluded from any participation in the 
regulation thereof.** 

When the state, in dealing with its in- 
ternal commerce, undertakes to regulate 
instrumentalities which are also used in in- 
terstate commerce, its action is necessarily 
subject to the exercise by Congress of its 
authority to control such instrumentalities 
so far as may be necessary for the purpose 
of enabling it to discharge its constitutional 
function.** 


Covington & C. Bridge Co. v. Kentucky, 
S. 204. 
Judson, Interstate Com. 


(9) 
154 U. 

(10) (2d ed.), sec. 
30. 
(11) Judson, Interstate Com. (2d ed.), sec. 37. 
(12) Minnesota Rate Cases, 230 U. S. 352. 
(13) Minnesota Rate Cases, 230 U. S. 352. 


interfere therewith either |. 





“If the situation has become such, by 
reason of the interblending of the inter- 
state and intrastate operations of interstate 
carriers, that adequate regulation of their 
interstate rates cannot be maintained with- 
out imposing requirements with respect to 
their intrastate rates which substantially af- 
fect the former, it is for Congress to deter- 
mine, within the limits of its constitutional 
authority over interstate commerce and its 
instruments the measure of the regulation it 
should supply.”** 

The authority of Congress extends to 
every part of interstate commerce, and to 
every instrumentality or agency by which 
it is carried on; and the full control by Con- 
gress of the subjects committed to its reg- 
ulation is not to be denied or thwarted by 
the commingling of interstate and intra- 
state operations. This is not to say that the 
nation may deal with the internal concerns 
of the state, as such, “but that the execu- 
tion by Congress of its constitutional power 
to regulate interstate commerce is not lim- 
ited by the fact that intrastate transactions 
may have become so interwoven therewith 
that the effective government of the former 
incidentally controls the latter. This con- 
clusion necessarily results from the suprem- 
acy of the national power within its ap- 
pointed sphere.”*® 

An act of Congress regulating the hours 
of labor ‘of railroad employes engaged in 
interstate commerce is not invalid because 
it applies to railroads and employes engaged 
in intrastate business.*® - 


The validity of the Safety Appliance Act 
is not affected by the fact that it applies 
to cars moving wholly in intrastate traffic 
but included in trains bearing interstate 
commerce. Both classes of traffic are at 
times carried in the same car, and when 
this is not the case the cars in. which they 
are carried are frequently commingled in 


(14) Minnesota Rate Cases, 230 U. S. 352, 433. 

(15) Minnesota Rate Cases, 230 U. S. 352, 399.. 
See also Second Employers’ Liability Cases, 223 
U. 8. 1, 47. 

(16) Baltimore & O. R. Co. v. Interstate Com. 
Com’n, 221 U. S. 612. 
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the same train. The several trains on the 
same railrdad are not independent in point 
of movement and safety, for whatever 
brings delay or disaster to one, or results 
in disabling one of its operatives, is calcu- 
lated to impede the progress and imperil the 
safety of other trains, and so the absence 
of appropriate safety appliances from any 
part of any train is a menace not only to 
that train but to others. Accordingly, it is 
no objection to the enforcement of this 
act that the dangers intended to be avoided 
arise, in whole or in part, out of matters 
connected with intrastate commerce."* 


The conductor of an intrastate freight 
train moving both interstate and intrastate 
freight, is engaged in interstate commerce.** 


A brakeman, employed on a freight train 
moving between points within the same 
state, at the time he was switching out of 
the train cars containing interstate freight, 
was engaged in interstate commerce.’® 


A railroad fireman, helping to shift 
and move cars in the work of making up 
a train, some of the cars to be attached to 
which contained interstate shipments, was 
engaged in interstate commerce, although 
the cars attached to his engine at the time 
in question were engaged only in intrastate 
traffic.”° 


So, section hands,” bridge repairmen,”* 
and the like, engaged in work on a railroad 
used indiscriminately for hauling intrastate 
and interstate shipments, are engaged in 
interstate commerce. 

C. P. Berry. 

St. Louis, Mo. 


(17) Southern R. Co. v. United States, 222 
U. &. 20. 

(18) Peery v. Illinois Cent. R. Co. (Minn., 
1913), 143 N. W. 724, 6 N. C. C. A, 183-184n. 

(19) Moliter v. Wabash R. Co. (Mo. App., 
1914), 168 S. W. 250, 6 N. C. C. A. 186n 

(20) Southern R. Co. v. Jacobs (Va., 1914), 81 
S. E. 99, 6 N. C. C. A. 186n, 

(21) San Pedro, L. A. & S. L. R. Co. v. Davide, 
210 Fed. 870, 6 N. C. C. A. 197n. 

(22) Thomson v. Columbia & P. S. R. Co., 205 
Fed. 203, 4 N. C. C. A. 925; Pedersen v. Delaware 
L. & W. R. Co., 229 U. S. 146, 3 NC. C. A. 779. 





CARRIER OF PASSENGERS — COMMENCE- 
MENT OF RELATION. 
YOUNGERMAN v. NEW YORK, N. H. & H. 
R. CO. 





Supreme Judicial Court of Massachusetts. 
Suffolk. Feb. 14, 1916. 





111 N. E. 607. 





That a railroad company passively acqui- 
esced in the practice of passengers entering its 
train, not from the station, which was prepared 
for passengers, but from the tracks on the 
other side of a bridge, which were reached by 
the use of a retaining wall, does not make 
one standing at such place on the right of 
way, where an open bridge and tracks were 
between him and the station, a “passenger.” 





CARROLL, J. At Field’s Corner station the 
defendant’s railroad crosses Freeman street by 
an overhead bridge. The station and platform 
are on the west, or left-hand, side of the tracks, 
looking toward Boston, and north of Freeman 
street. On February 24, 1912, while standing 
on the opposite side of the tracks, a few feet 
south of the bridge spanning Freeman street, 
and between the easterly rail of the inbound 
track and a retaining wall, the plaintiff's intes- 
tate was struck by an engine coming from the 
south, and instantly killed. 


[1] 1. On the morning of his death the de- 
ceased came from Geneva avenue, south of the 
station, passed to a vacant lot, thence to the 
top of the retaining wall on the east. of the 
track, walking along this wall until near Free- 
man street, when he stepped up a few feet to 
the level of the tracks, where he was standing 
when struck. 

There was abundant evidence that for several 
years it had been customary to use this means 
of approach to the trains. There were no no- 
tices prohibiting this use and no objection was 
made to it by the defendant, nor were passen- 
gers forbidden to enter cars on the east side of 
the tracks. It was usual for the last car of the 
train (which the deceased intended to board) 
to stop with the rear platform south of the 
Freeman street bridge. The gate on the east 
side of this car generally was open where it 
was the practice for passengers to enter. On 
the other hand, no preparations were made on 
the east side of the tracks for the reception of 
passengers. The arrangement of the station 
grounds showed plainly that the station plat- 
form, reached by a flight of steps from Free- 
man street, west of the tracks and north of the 
street, was the only place designed and intended 
for passengers. The place where the plaintiff 
stood was separated from the station by two 
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tracks and an open girder bridge, there is noth- 
ing in the evidence to show any express invita- 
tion by the defendant to use this side of the 
track or this mode of approach, nor is there 
anything in the conduct of the defendant from 
which such an invitation can be inferred. At 
most the defendant passively acquiesced or did 
not object to the use of the retaining wall as 
a means of access to the station. From such 
negative conduct a contract will not be implied 
by the carrier, to assume the responsibility, for 
one who undertakes to enter its premises as a 
passenger under such circumstances, and stands 
at a place where an open bridge and the tracks 
are between him and the passenger platform. 
As stated by Hammond, J., in Legge v. N. Y., 
N. H. & H. R. Co., 197 Mass. 88, 90, 83 N. E. 367, 
368 [23 L. R. A. (N. S.) 633]: 


“Nor does it make any difference that he goes 
where others, with the knowledge of the rail- 
road company, have gone before him, unless 
there is some invitation express or implied upon 
the part of the company. Knowledge of such 
use where proper arrangements have been oth- 
erwise provided does not of itself amount to such 
invitation.” 


See Hyams v. Boston Elev. Ry., 216 Mass. 560, 
104 N. E. 370; Hillman v. Boston Elev. Ry., 207 
Mass. 478, 93 N. E. 653, 32 L. R. A. (N. S.) 198; 
Boden v. Boston Elev. Ry., 205 Mass 504, 91 
N. E. 879; Dodge v. Boston & Bangor Steamship 
Co., 148 Mass., 207, 19 N. E. 373, 2 L. R. A. 83, 
12 Am. St. Rep. 541; Hogner v. Btston Elev. 
Ry., 198 Mass. 260, 84 N. E. 464, 15 L. R. A. 
(N. S.) 960. 


[2] 2. If the deceased was not a passenger, 
in order to recover it must appear that he was 
in the exercise of due care. When reaching the 
top of the embankment he stood in a position 
of danger near a track where a train was ex- 
pected and which must pass the place where he 
was standing, without looking and apparently 
without listening, reading a paper and making 
no effort whatever to save himself from danger. 
Such conduct is not the conduct of a man of 
ordinary prudence. 

“It is the duty of a person intending to enter 
a car upon a highway to take a position outside 
the reach of an approaching car. * * * The 
same rule has been applied where a person in- 
tending to board a train on a steam railroad 
stands too near the edge of the platform and is 
struck.” Neale v. Springfield St. R. Co., 189 
Mass. 351, 353, 75 N. E. 702, 703, and cases 
cited; Bothwell v. Boston Elev. Ry., 215 Mass. 
467, 102 N. E. 665, Ann. Cas. 1914D, 275; Hud- 
son v. Lynn & Boston R. Co., 185 Mass. 510, 71 
N. E. 66. 





As the plaintiff's intestate was not a passen- 
ger nor in the exercise of due care, she cannot 
recover. It is unnecessary to consider the ques- 
tion of the defendant’s negligence. 

Exceptions overruled. 


Note—Relation of Passenger Inferred From 
One Taking His Place ata Point to be Received 
by Carrier—The instant case seems to us not 
wholly consistent with Hogner v. Boston El. Ry., 
198 Mass. 260, 84 N. E. 464, 15 L. R. A. (N. S.) 
960, and in Legge v. N. Y., N. H. & H. R. Co, 
197 Mass. 88, 83 N. E. 367, 23 L. R. A. (N. S.) 
633, there was a very different question before 
the court. This case referred to one who had been 
a passenger leaving by way other than by the 
regular way the carrier had provided. The 
Hogner case referred to one swinging himself 
onto a car in motion and refused by the con- 
ductor to be accepted as a passenger. The prin- 
ciple laid down in this case was that: “A rail- 
road company holds itself out as ready to re- 
ceive aS passengers all persons who represent 
themselves in a proper condition, and in a 
proper manner, at a proper place to be car- 
ried.” But all a place need be to be a proper 
place is that a carrier receives passengers when 
offering themselves at it. If it is not a regular 
station, he takes his chances as to its general 
unsuitableness. 

In Farley v. Cincinnati H. & D. R. Co., 108 
Fed. 14, 47 C. C. A. 156, there was a question 
as to proper boarding of a car by a mail clerk; 
where he got on ahead of the time the train 
was ready to receive him. No other passengers 
then were received, and the clerk boarded the 
car without carrier’s knowledge. It was said 
the clerk could only recover by proof of a cus- 
tom of the clerks to board the car at places 
other than the usual one at the express station, 
which was known to defendant or was so gen- 
eral that defendant was chargeable with notice 
of it, so that it must have implicitly agreed to 
receive plaintiff as a passeffger at the time and 
place where he entered the car. 

In Strong v. North Chicago St. R. Co., 116 
Ill. App. 246, it is said the existence of the rela- 
tion is commonly to be implied from the attending 
circumstances. 

In F.C. BR. R. Co. :v. Proctor, B Ky. L. RB. 
508, 89 S. W. 714, it was said as to plaintiff in- 
jured on defendant’s track, that he “was a pas- 
senger. Where a railroad is so constructed that 
a passenger is required to cross the company’s 
intervening tracks to get from the station to 
his train, or to leave the train, it is not negli- 
gence in itself for him not to look or -listen 
for approaching trains; he has a right to as- 
sume that the company will so regulate its 
trains that the tracks will be free from danger 
when the passenger train stops at a station to 
receive and deliver passengers.” Would it be 
any different had plaintiff have started across 
this track to take the train without going through 
the station? A Massachusetts case is exactly on 
the line of the Proctor case. Warren y. Fitch- 
burg R. Co., 90 Mass. (8 Allen) 227, 85 Am. 
Dec. 700. 

In Albin v. C.,, R. I. & P. Ry. Co., 103, Mo. 
App., 308, 77 S. W. 153, it was held that one 
crossing a railroad track for the purpose of 
boarding a train and then paying his fare was 
entitled to the care of a passenger. 
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Where persons go on board a coach placed 
near a Station and there stay until the train 
leaves several hours later in the night, they be- 
came passengers by entering the car. M. K. & T. 
Ry. Co. v. Byrd (Tex. Civ. App.) 89 S. W. 
991. Why would they not be in approaching 
such a car? 

These cases show, as we gather them, that 
the beginning of the elation of passenger is 
to be implied from the attending circumstances. 
While it is true that one going to a station and 
offering himself in a proper way originates this 
relation, yet he many do this in presenting him- 
self at any other point, where a railroad has 
held itself out to receive him just as if he pre- 
sented himself at a station. Either place is a 
proper place so far as the carrier is concerned. 
The instant case has the effect of relieving a 
carrier from the responsibilities of a situation 
it has created. Ci 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 





American—Chicago, August 30, 31 and Sep- 
tember 1. 

Alabama—Decatur, July 14 and 15. 

Arkansas—Little Rock, May 30 and 31. 

Georgia—Tybee Island, June 1, 2 and 3. 

Illinois—Chicago, June 1, 2 and 3. 

Iowa—Dubuque, June 29 and 30. 

Kentucky—Louisville, July 6 and 7. 

Louisiana—Opelousas, May 5 and 6. 

Maryland—Deer Park, June 29, 30 and July 1. 

Michigan—Battle Creek, June 30 and July 1. 

Mississippi—Laurel, May 2. 

New Hampshire—Newcastle, June 30 and 
July 1. 

New Jersey—Atlantic City, June 16 and 17. 

North Carolina—Wrightsville Beach, June 28 
and 29. 

Ohio—July 11, 12 and 13. Place not fixed. 

Pennsylvania—Bedford Springs, June 27, 28 
and 29. 

South Carolina—Charleston, April 13 and 14. 
June. . 

Wisconsin—Oshkosh, June 28, 29 and 30. 








CORRESPONDENCE. 


SPECIAL ANNOUNCEMENT OF THE MEET- 
ING OF THE ILLINOIS BAR 
ASSOCIATION. 








Editor, Central Law Journal: 
I am in receipt of your very kind letter of 
the 29th ult., and in reply beg to advise you 





that the next Annual Meeting of the Illinois 
State Bar Association will be held at the Hotel 
LaSalle, Chicago, on June 1, 2 and 3. The Judi- 
cial Section of the Association will hold its 
meeting on June 1. 


The Illinois Society of the American Insti- 
tute of Criminal Law and Criminology will 
hold its meeting on Thursday and Friday, June 
1 and 2. There will be a joint meeting of this 
Society and the State Bar Association on Fri- 
day evening, June 2. 


The regular session of the State Bar Associa- 
tion will be held on Friday and Saturday, June 
2 and 3, closing with a banquet at the same 
hotel on Saturday evening. The general sub- 
ject for discussion by members of the Associa- 
tion will be “Amendments and Changes De- 
sired in the Substantive Law of Illinois.” I 
will be glad to send you a detailed program as 
soon as the same is completed. 

JOHN F. VOIGT, Secretary. 


Mattoon, III. 


WORKMEN’S COMPENSATION ACTS EX- 
CLUDED BY FEDERAL EMPLOYERS’ 
LIABILITY ACT. 





Editor, Central Law Journal: 

Have read with much interest your com- 
ments (82 Cent. L. J., 43, 63 and 171) on 
recent cases which hold that Workmen’s Com- 
pensation Acts are applicable to injuries sus- 
tained by interstate railway employes, where 
there is no negligence. In this connection have 
you considered Staley v. Illinois Central R. 
R., 268 Ill., 356, 109 N. E. 342? The Illinois 
court is in accord with your views that the 
Federal Employers’ Liability Act is exclusive, 
regardless of the question of negligence. 


Yours very truly, 
Aurora, Ill. J. C. JAMES. 


Note.—This case was in some way overlooked 
by us, or rather holding as it did, we did not 
consider the question in the way it was ruled 
of such importance at the time. We are very 
much obliged to our correspondent for calling 
our attention to it. We quote from the opinion 
in the Illinois case as follows: “The Federal Em- 
ployers’ Liability Act has taken possession of— 
has occupied—that field (injury to employes) 
for the purpose of calling into play this ex- 
clusive power of the Federal government. Nec- 
essarily, all common or statute law of this 
State on that subject has been superseded, * * * 
regardless of the negligence or lack of negli 
gence of either party to the litigation. * * 
The legislature, in passing the Workmen’s Com- 
pensation Act, intended that whatever it was 
in force it should supersede all other State 
statutes and the common law.” This case is 
a very full discussion and cites all of the Fed- 
eral Supreme Court cases “bearing upon this 
question.” We express our thanks to our cor- 


respondent. 
-« EDITOR, CG L. J. 
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BOOKS REVIEW. 


AMERICAN ANNOTATED CASES, 1915, 





D.—This series as the successor in due course 
of the trinity reports has reached the fourth 
number, D, in 1915. Several times we have 
noticed the current numbers in this journal and 
called attention to the illuminating and dis- 
criminating, and, withal, very full and com- 
plete annotations they carry. 

In the above number we see much attention 
given to such a subject as workmen’s com- 
pensation acts, there being therein two cases 
from Washington and Minnesota with notes. 
Also we find Public Service Commissions dis- 
cussed and their powers. Quite an instructive 
note is also found in this volume under the title 
“State Statute Regulating Hours of Labor as 
in Conflict With Federal .Statute on Same 
Subject.” 

These are only samples of the many excel- 
lent notes in this volume, but especially to 
be commended is the selecticism shown in 
choice of cases of more than passing value. 

It hardly seems necessary to go into any 
extended notice of this series, as their repu- 
tation has long been established. 

This volume is in the current size, binding 
and print, and comes as its predecessors have 
come, from the houses of Bancroft-Whitney 
Co., San Francisco, and Edward Thompson 
Co., Southport, L. I., N. Y. 1915. 


THE COMMODITIES CLAUSE. 





The provision in the Hepburn Law of 1906 
came after legislation by states to dissociate the 
business of common carriers from their mining 
interests. The transportation functions of these 
agencies being of a nature affected by a public 
interest finally brought about legislation that 


they should not only serve the public equally, : 


but there must be in all their contracts nothing 
that might savor of any business relations be- 
tween them and customers except on a basis 
on its face showing that nothing in the way of 
favoritism has extended in one direction that 
could not be obtained in another. The analysis 
of this principle required, that the carriers 
should have no interest, direct or indirect, in 
one sort of freight hauled than it had in an- 
other, nor in the same kind of freight when 
hauled for divers customers. 

One of the crying instances of possible and 
probably actual favoritism developed in the 
owning by railroads of interests in coal min- 
ing industries. If a railroad hauled its own 
coal it could bar out or put at a great disad- 
vantage other coal mipes in the same district. 





This worked a discrimination in its essence 
unlawful. 

Mr. Thomas Lattimer Kibler, Professor of 
Economics, A. & M. College of Texas, discusses 
the Commodities Clause and incidentally the 
evolution of the “railway coal problem,” and in 


doing so he treats of “European Railroads and © 


Coal Mines,” and “American Railroads and Coal 
Mines” by way of introduction to considering 
the legislative history of the Commodities 
Clause. His work is written in a way to attract 
the attention of lawyers, railroad officials, coal 
mine operators, bankers, investors and special 
students. The style and manner of treatment 
is very excellent, and his discussion of cases 
which have been decided is cogent and instrue- 
tive. 

The book is bound in law buckram, its make- 
up is in the best style of the printer’s art and 
it issues from the well known publishing house 
of John Byrne & Co., Washington, D. C. 1916. 





TRUSTS, POOLS AND CORPORATIONS— 
REVISED EDITION. 





Professor William Z. Ripley, Professor of 
Economics, Harvard University, gives a revised 
edition of his volume issued in 1905 under the 
above titie. This work contains many notable 
papers on economical subjects, in which trusts 
and pools are considered. There is treated de- 
velopment in these ventures and particular com- 
binations are discussed along with judicial de- 
cision touching them both directly and indi- 
rectly. 

It opens with treatment of “The Michigan 
Salt Association” (an early pool), and then is 
spoken of, monopoly, over-capitalization, reor- 
ganization, fraudulent promotion, financial 
manipulation, and legitimate endeavor, in clean, 
straightforward combination. 

Along with consideration of American _com- 
panies, there is taken up Monopolistic Combina- 
tions in Continental Europe, British Companies, 
Corporate Promotion and Finance in Germany, 
The German Potash Syndicate, and The German 
Steel Syndicate. . 

Preceding the special articles is an introduc- 
tion of much critical value by Professor Ripley, 
and there is embraced, as amendments to the 
Sherman Act, the Trade Commission Law and 
the Clayton Act, with a note on these statutes. 

This compilation represents the best writers 
on economical problems and the bringing them 
together under one book cover is very useful in 
a large view of the field that one has to study 
in the proper informing of opinion in a large, 
intelligent way. The advance along this line 
is one of the notable things of our age, and, 
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likewise, the enactment of proper legislation to 
control abuses, without unduly fettering busi- 
ness enterprises, is shown to be a problem for 
true constructiveness. 

The work is in one volume of 900 pages, 
bound in cloth, executed in the best style of the 
printer’s art, and comes from the publisking 
house of Ginn & Co., Boston, New York, Chi- 
cago, London, 1916. 








BOOKS RECEIVED. 


Corpus Juris, being a complete and sys- 
tematic statement of the whole body of the 
law, as embodied in and developed by all re- 
ported decisions. Edited by William Mack 
LL. D., Editor-in-Chief of the Cyclopedia of Law 
and Procedure; and William Benjamin Hale, 
LL. B., Contributing Editor of the American 
and English Encylopedia of Law and the En- 
cyclopedia of Pleading and Practice. Volume 
V. New York. The American Law Book Co., 
1916. Review will follow. 





Notes to Statutes of Indiana. A continuous 
supplement to the Statutes of Indiana (pub- 
lished on the cumulative plan with bound 
volume at end of each year). Complete volume, 
1915. Edited by B. F. Watson of the In- 
dianapolis Bar; author of Watson’s McDon- 
ald’s Treatise, Watson’s Statutory Liens, etc. 
Subscription price $4.00 a year. National An- 
notating Company, Crawfordsville Ind. Re- 
view will follow. 





A Manual of the Federal Trade Commission, 
presenting the Origin, Development and Con- 
struction of the Anti-Trust Laws, with Deci- 
sions upon the Constitutional and Unfair Trade 
Questions Involved, together with the Rules of 
Practice, Forms, Texts of Statutes, Debates in 
Congress, and Complete Memoranda of Anti- 
Trust Cases Instituted by the United States. 
By Richard S. Harvey of the New York Bar 
and Ernest W. Bradford of the Washington, 
D. C., and Indianapolis, Ind., Bars. Price, $5.00. 
Washington D. C. John Byrne & Company. 
1916. Review will follow. 





A Treatise on the Law of Marital Rights in 
Texas, including Marriage, Divorce, Children, 
Community Property, Homestead, Administra- 
tion and Death Actions. By Ocie Speer. Price, 
$7.50. Rochester, N. Y. Lawyers Co-operative 
Publishing Company. 1916. Review will 
follow. 





HUMOR OF THE LAW. 


Moses was desirous of opening a grogshop 
in his town, and sought a license. The com- 
missioner listened to his plea. 

“All right, Mose,” he said, “the fee is $50. 
And, of course, you have to get the consent of 
75 per cent of the people in that block.” 

Mose looked a trifle puzzled. 

“Less see, sah,” he said, “dey’s Jim an’ Sal- 
lie an’ de fo’ Joneses—dat’s six—why, mister, 
dey ain’t 75 per cent of people in dat block, 
sah!”—New York Evening Post. 





Judge James E. Withrow of the Circuit Court 
believes that caution is one of the chief as- 
sets of a jurist. The judge and a friend were 
automobiling one afternoon when they passed 
the home of a mutual friend. 

A painter’s scaffolding, tarpaulins, paint 
buckets in front of the house bore out the 
signs, “Fresh paint” plastered over the front 
of the building. 

“IT see X—— is having his house painted,” 
remarked the judge’s friend as the machine 
sped by. 

“Well, it looks that way from this side,” 
came the reply, “though I wouldn’t state it as 
a fact.”—Globe-Democrat. 


The famous English counsellor Garrow was 
one day trying to get from an elderly woman 
witness evidence that a tender had been made 
of money in a certain case when he received 
from the counsellor on the opposite side a 
hastily scribbled note which read: 

“Garrow, submit; that tough old jade 
Will never prove a tender made.” 





“Gentlemen of the jury, are you agreed upon 
your verdict?” asked the judge presiding over a 
Texas court. 

“We are,” responded the foreman. 

“Do you find the prisoner guilty or not’ 
guilty?” 

“We do.” 

“You do? Do what?” exclaimed the startled 
judge. 

“We find the prisoner guilty or not guilty,” 
answered the foreman. 

“But, gentlemen, you cannot return a verdict 
like that.” 

“Wal, I don’t know,” the foreman responded. 
“You see, six of us find him guilty and six of 
us find him not guilty, and we’ve agreed to let 
it go at that.”—New York Times. 
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1. Adverse Possession—Prescription.—Where 
intestate’s lands vest in his widow and children 
as tenants in common and the widow sells the 
land after the children become of age and the 
purchaser enters into possession under written 
evidence of title and holds possession for more 
tnan seven years, held, that he acquires a pre- 
scriptive title against the children and their 
father’s administrator appointed 43 years after 
his death.—Winn v. Bridges, 87 S. E. 665. 

2. Appearance—Injunction.—Defendants' ap- 
pearing by counsel to resist the granting of a 
temporary injunction are in court for all pur- 
poses without issuance of summons.—Arment Vv. 
Dodge City, Kan., 154 P. 219. 

3. Arbitration and Award—Indefiniteness.— 
An award in arbitration of plaintiff's claim on 
an account against defendant involving an item 
for barb wire, which gave defendant the option 
to take the wire and pay a certain sum, or to 
have plaintiff take the wire, defendant to pay 
a less sum, was too indefinite, and not a bar to 
plaintiff's action on the account.—Pitman v. 
Irby, Mo. App., 181 S. W. 590 

4. Assignments—Collateral Security.—Where 
a written contract of sale of land was assigned 
as collateral security for faithful performance 
of a building contract by the assignor, the as- 
signee could sue the original vendor for breach 
of the contract of sale, without making the-as- 
sone a party.—Marker v. Gillam, Okla., 154 

. 361. 


5. Attachment — Intervention. — Where inter- 
vener advanced money to defendants to pay for 
powder purchased by them for use in their busi- 
ness, under agreement that he should hold title 
thereto until repaid, the lien so acquired by him 
was superior to that of other creditors attach- 
ing subsequent to the advancement of the 
money, though their debts accrued prior thereto. 
—Glass v. Cundiff & Longest, Ky., 181 S. W. 638. 


6. Atterney and ClHient—Compensation. — 
Where an attorney by proper presentation of 
the facts concerning a homicide case secured 
a pardon of one convicted, his services in sub- 
mitting the matter to the Governor do not en- 
title him to a fee of over $500, and a fee of 
$1,000 is excessive—Newbold v. McCrorey, S. C., 
87 S. E. 642. 


* 7.——Cross-Examination.—Where an _ attor- 
ney who was sued appeared In court by an at- 
torney of record who conducted the case to a 
point where defendant proposed to cross-ex- 





amine plaintiff's witness, it appearing that he 
would be a witness in his own behalf, the 
court properly denied him the right to cross- 
examine.—Carter v. Holt, Cal. App., 154 Pac. 
37. 

8——Scope of Authority.—Attorneys em- 
ployed to examine abstracts of title held not 
authorized to consent that deed might pro- 
vide for assumption of mortgage indebted- 
ness, where contract providec merely for _ con- 
veyance of mortgage.—Stead v. Sampson, lowa, 
155 N. W. 978. 


9. Bail—Surrender of Accused.—That ac- 
cused had been placed under arrest by another 
officer for commission of another offense short- 
ly before he was surrendered by a_ third 
person who had deposited money in lieu of 
bail for his appearance, held not to render 
the attempted surrender invatid.—Campbell v. 
Board of Com’rs of Reno County, Kan., 154 
Pac. 257. 

10. Bankruptcey—Conditional Sale—A seller 
of property under a conditional sale contract, 
which obtained judgment and levied on the 
same within four months of the purchaser’s 
bankruptcy, held, to have no greater rights 
therein than any other execution creditor.—In 
re Fitzhugh Hail Amusement Company, U. S. 
D. C., 228 Fed. 169. 

11. Discharge.—A bankrupt held not de- 
prived of his right to a discharge by his failure 
to keep books during the short time he was in 
business as a building contractor in a small 
way.—In re Arnold, U. S. D. C., 228 Fed. 75. 

12. Equitable Lien—A bankrupt, who 
wrote his creditors after a fire, promising to 
pay to them the insurance when collected 
held to have created an equitable lien on the 
fund, and not entitled to hold as a homestead 
property bought with the money.—Parlin & 
Orendorff Implement Co. v. Moulden, U. S. C. 
Cc. A., 228 Fed. 111. 

13.——_Jurisdiction.—Where a court of bank- 
ruptcy by its trustee has possession of a bank- 
rupt’s property, it has jurisdiction to deter- 
mine all conflicting claims thereto.—In re Weg- 
man Piano Co., U. S. D. C., 228 Fed. 60. 

14. Landlord’s Lien.—Under Civ. Code La. 
art. 2705 et seq., the lien of a landlord who dis- 
trained property of a lessee before bankruptcy 
held superior to the claims of wage-earners.— 
In re Mock, U. S. D. C., 228 Fed. 94. 


15. Pledge—A pledge of insurance poli- 
cies to secure an indebtedness by assigning the 
same to the creditor is not invalidated by their 
redelivery to the pledgor, especially where the 
assignment covers also renewals.—J. M. Ran- 
ford Grocery Co. v. Powell, U. S. C. C. A., 228 
Fed. 1. 

16. Preference.—Where a state court has 
first obtaimed rightful jurisdiction over the 
property through the creation of a preferential 
lien, under Bankr. Act, § 67, the bankruptcy 
court will not interfere therewith; but where 
the property has been taken from the sheriff 
holding it under execution by a receiver in 
bankruptcy, the court of bankruptcy wiik cause 
it to be turned back to the custody of the 
_— _— re Pilcher & Sons, U. S. D. C., 228 

ed. , 


17. Review of Orders.—An order made in 
a bankruptcy proceeding, denying a lien 
claimed by a creditor, is reviewable by peti- 
tion to revise, under Bankr. Act, § 24b.—. M. 
Radford Grocery Co. v. Powell, U. S. C. C. A,, 
228 Fed. 1. 

_18.——-Suspicion of Insolvency.—Mere suspi- 
cion that a debtor may be insolvent is not suf- 
ficient to render payments received by a credi- 
tor voidable as preferences, but he must have 
such a knowledge of facts as to induce a rea- 
sonable belief of insolvency.—Rosenman v. Cop- 
pard, U. S. C. C. A., 228 Fed. 114. 

19. Banks and Banking—Officers.—A bank 
president held to have inherent power to dis- 
miss a suit brought by the bank, where his 
power to control litigation by the bank was 
not limited by statute, charter, by-law or 
order of directors.—Yatesville Banking Co. v. 
Fourth Nat. Bank of Atlanta, Ga. App., 87 S. 




















20. Special Deposit. — In proceedings 
against receiver of an insolvent bank to re- 
cover the amount of a special deposit, held, 
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that a return of the money to the depositor 
or payment of same to any one under her 
authority was a matter of defense, and hence 
laintiff need not prove that the money came 
nto the receiver’s  hand.—Stein v. Kemp, 
Minn., 155 N. W. 1052. 


21. Bills and Notes—Burden of Proof.— 
Where it is shown that the original payee pro- 
cured a note through fraud, the holder has 
the burden of showing that he acquired it in 
good faith for value and without notice.— 
Sink v. Allen, Ore., 154 Pac. 415. 


22.—Certificate of Deposit—Where a certi- 
ficate of deposit, though not negotiable by the 
law merchant, was assigned by unrestricted 
indorsements and delivery, the holder could 
recover thereon unless such right be defeated 
by some equitable principal that might be 
invoked by the true owner whw was defrauded. 
—Kreig v. Palmer Nat. Bank, Ind. App., 111 
N. E. 31. 

23. Delivery of Check.—Delivery of check 
may be complete, though the payee thereafter 
hands it back to the drawer, if the circum- 
stances be such as give rise to an implica 
tion that the drawer is to hold or dispose of it 
as trustee for the payee.—Behrens v. Kruse, 
Minn., 155 N. W. 1065. 

24. Evidence.—Mere suspicion that one 
who took an assignment of a ‘note after its 
due date had knowledge of the frauds prac- 
ticed in securing the note, or that the notes 
had been dishonored, is not sufficient to justify 
the submission of that issue to the jury, but 
his knowledge must be established.—Barnard 
v. Napier, Ky., 181 S. W. 624. 

25. Inquiry.—That notes made in one state 
are offered for sale in another does not put 
a purchaser on inquiry as to any infirmity 
therein.—Bison State Bank v. Billington, U. 
Cc. C. A., 228 Fed. 116. 

26. Bonds—Void Statute—-A bond given 
solely to comply with a statute which is itself 
void, or which does not require the bond as 
supposed, is without binding force.—Roystone 
Co. v. Darling, Cal., 154 Pac. 15. 

27. Boundaries—Witnesses.—In an _ action 
for damages for entry on part of plaintiff’s lot 
in defendant town which it claimed was part 
of a street, a qualified witness was properly 
asked as to the reputation of an old locust 
tree as being pointer to a town corner where 
the evidence bore on the correctness of a con- 
troverted plat of the town as originally laid 
out.—Threadgill v. Town of Wadesboro, N. C., 
87 S. EB. 621. 

28. Brokers—Commission.—Where the ven- 
dor accepted the purchaser procured by the 
broker and deeded the vpopersy to him and 
placed him in possession, taking notes for the 
purchase money, held that the broker was en- 
titled to his commission regardless of the pur- 
chaser’s solvency and subseguent dealings be- 
tween him and the vendor.—Le Roach v. Clay- 
ton, Ga. App., 87 S. E. 717. 

29. Rescission.—Where a broker was em- 
ployed to sell under a contract not condition- 
ing his right to commission upon consumma- 
tion of a sale, and, after a customer was 
procured who made a valid agreement to buy, 
such customer and the owner rescinded their 
contract, the broker was entitled to his com- 
mission.—Edward T. Harrington Co. v. Waban 
Rose Conservatories, Mass., 111 N. E. 

30. Carriers of Goods—Delivery.—Upon the 
shipper’s mistake in direction of parcel, an 
express company was not liable for carrying 
it to wrong place, though if the mistake was 
that of its agent it was bound to deliver it to 
the proper place without charge, or to return 
it to ahippet at Express Co. v. Reagin, 
U. S. Cc. C. A., 228 Fed. 14 

31.——Evidence.—In an action for damages 
to a shipment received by the carrier in good 
condition and delivered in a damaged condi- 
tion, allegations of particular acts of negli- 
gence may be treated as surplusage.—Central 
- Gouna: Co. v. Stamps & Co., Ga. App., 


le 














32. Furnishing Cars.—Where a shipper of 
live stock did not have his car ready when a 
scheduled stock ‘train arrived, he cannot de- 
mand his car be taken, and, though it was 
ready by the time orders from the train dis- 








patcher directing the train to- proceed without 
the car were received, he cannot complain.— 
Cohen v. Minneapolis, St. P. & S. S. M. Ry. Co., 
Wis., 155 N. W. 946. 

33. Rates.—The words “actual cost of the 
same” in a tariff provision relating to repair 
of cars by the shipper, include the cost of the 
necessary material and labor, but not the cost 
of inspecting or cleaning cars or attaching 
grain doors.—Rock Milling & Elevator Co. v. 
aan T. & S. F. Ry. Co., Kan., 154 Pac. 
«0%. 

34. Through Contract.—An express au- 
thority of common carrier’s agent to give re- 
ceipt for goods creating a through contract 
need not be proved, where he acted as such in 
the proper place for receiving goods, had the 
earrier’s stamp used on such receipts, and 
where the carrier took possession of and ship- 
ped the goods.—Ross v. Maine Cent. R. Co., 
Me., 96 Atl. 223. 

35. Carriers of Passengers — Alighting.—A 
passenger who alighted while the car was in 
motion and before it reached the place for 
discharge of passengers, and passed around the 
rear end of the car, and was struck by a car 
moving on a parallel track in a direction op- 
posite to that of the car from which he alight- 
ed, held guilty of contributory negligence as 
a matter of law.—Galloway v. Hutchinson In- 
terurban Ry. Co., Kan., 154 Pac. 238. 

36. Alighting.—Passenger, forced to leave 
depot with children and wait outside on muddy 
ground, where she was annoyed by insects 
and frightened by Mexicans and negroes from 
construction train, held entitled to damages.— 
St. Louis Southwestern Ry. Co. of Texas v. 
Padgett, Tex. Civ. App., 181 S. W. 718. 

37.—Alighting.—A street car conductor’s an- 
nouncement of a stopping place is not of itself 
an invitation to a passenger to alight before 
the car comes to a full stop, and does not show 
that the conductor intended or had any rea- 
son to believe that the passenger would alight 
before the car stopped.—Sumner v. Grays Har- 
bor Ry. Light Co., Wash., 154 Pac. 126. 

38. Assumption of Risk.—A railroad com- 
pany carrying passengers on a freight train 
must exercise the highest degree of care con- 
sistent with the practical operation of the 
train, but need not furnish the same securit 
as is furnished on a passenger train.—Bloc 
v. Bieege, M. St. Ry. Co., Minn., 155 














39.——Care of Premises.—Where defendant 
earrier had extended no express or implied in- 
vitation to passengers or others to use a back 
way to reach its station or trains, it was not 
required to maintain lights or to guard the 
way.—Hempton v. Green Bay & W. Ry. Co., 
Wis., 155 N. W. 927. 

40.——Contributory Negligence——-Where a 
passenger on a freight train was sitting or 
standing with her toe near the coupling, held, 
that she was guilty as a matter of law, of 
contributory negligence barring her right to 
recover for consequential injuries.—Block v. 
Chicago, M. & St. Ry. Co., Minn., 155 N. 
W. 1072. 

41. Evidence.—Evidence of other passen- 
gers having received electric shocks on other 
occasions, while riding in the car, in which 
plaintiff, while a passenger, claims to have 
received a shock, was admissible.—Hill v. 
— Light & Traction Co., Miss., 70 So. 








42. Regular’ Station—In the absence of 
special contract to the contrary, a railroad 
company is not obliged to stop and discharge 
a passenger at a station at which the train is 
not regularly scheduled to stop.—Yazoo & 

R. Co. v. Wells., Miss., 70 So. 349. 

43. Commerce—Foreign Corporation.—A for- 
eign corporation which manufactured signal- 
ing devices in installing such devices: on a 
railroad in the state held to be doing business 
therein, and not merely selling goods in inter- 
state commerce, and so were subject to Code 
1914, § 1104, fixing conditions upon which for- 
eign corporations could do business.—General 
A Signal Co. v..Commonwealth, Va., 87 S. E.. 


44.—Transaction.— Where an’ Ohio corpora-’ 
tion sold good to a resident of Vermont with- 
out having complied with P. S. 774, prescrib- 








238 


CENTRAL LAW JOURNAL 





No. 13 








ing conditions to the right of such a corpora- 
tion to do business in Vermont, although it 
delivered them to the carrier in Ohio for ship- 
ment to the buyer, the contract covered a 
transaction in interstate commerce, and the 
corporation could recover.—Kinnear & Gager 
Mfg. Co. v. Miner, Vt., 96 Atl. 333. 


45. Constitutional _Law — Extradition. — 
Whether a demanding country may be trusted 
to live up to its treaty obligations, that one 
whose extradition is aemanded shall not be 
tried or punished for a political offense, is a 
question tor the Secretary of State—in re 
Lincoln, U. S. D. C., 228 Fea. 76. 


46.——Ordinance.—Where an :ordinance re- 
quiring inspection of meats slaughtered with- 
out the city as a condition to their sale with- 
in fixed different rules for persons slaughter- 
ing less than five animals per week than for 
others, allowing the former to bring in the 
earcasses for inspection, the classification is 
not unreasonable.—Sterett & Onperle Packing 
Co. v. City of Portland, Ore., 154 Pac. 410. 

47. Workmen's Compensation Act.—Work- 
men’s Compensation Act, creating State In- 
dustrial Accident Commission, charged wfth 
its administration, held not to violate Const. 
art. 3, § 1, dividing the powers of government 
into the legislative, executive, and judicial de- 
partments.—Evanhoff v. State Industrial Acc. 
Commission, Ore., 154 Pac. 106. 

48. Contracts—Cancellation. — That differ- 
ences in opinion as to matters of detail re- 
garding the interpretation of a contract arise 
between the parties is not ground for cancel- 
ee ry oe instrument.—Hairston v. Hill, Va., 
. 573. 





49.——_Consideration.— Where plaintiff was 
retained as attorney by defendants at regular 
monthly salary, promise of substantial reward 
for his best efforts if defendant's ventures 
should prove successful, was without consid- 
eration.—Muir v. Morris, Ore., 154 Pac. 117. 

50. Ratification.—A party suing for breach 
of contract thereby ratifies the contract as 
valid and binding.—Stramel v. Hawes, Kan., 
154 Pac. 232. 

51. Conversion—Investment.—Where moneys 
of an infant are invested in land without au- 
thority of court, title being taken in the name 
of the guardian, the character of such funds 
as personalty is not changed.—Empire State 
me Co. v. Cohen, N. Y. Sup., 156 N. Y. S. 





52. Corporations—Charter.—The powers of 
a corporation are not restricted to those ex- 
pressly conferred by its charter, but include 
as necessary all those powers which are appro- 
priate—Taylor Feed Pen Co. v. Taylor Nat. 
Bank, Tex. Civ. App., 181 S. W. 534. 

53. Contract.—A contract of a corporation, 
in the benefit of which one or more of its 
directors participates without the consent of 
the corporation, is voidable at the option of 
the latter, exercised within a reasonable time. 
—Marcy v. Guanajuato Development Co., U. 
S. D. C., 228 Fed. 150. 

54. Preference.—A director of an insol- 
vent corporation cannot prefer an antecedent 
unsecured debt due to himself, where such 
preference will deprive other creditors of the 
entire amount due them; the directors being 
trustees for the benefit of creditors.—Union 
Coal Co. v. Wooley, Okla., 154 Pac. 62. 

5a Ratification——Where a majorit of 
corporate directors, when consulted individual- 
ly by the manager, which was the usual course, 
made no objection to his previous enployment 
of a physician to treat an red employe, 
the manager again directed the physician to 
go on with the treatment, there was a ratifi- 
cation of the original contract.—Indiana Die- 
Casting Development Co. v. Newcomb, Ind., 
111 N. EB. 16. 

66.——Representations—A statement by a 
seller of corporate stock that a certain patent 
was the gpremnens thing in the world and would 
yield millions of profit was an opinion, and 
not a representation of an existing fact.—Mar- 
quardt v. Bartlett, Iowa, 155 N. W. 1014. 

57. Subscripti ‘Where a note is given 
for the purchase price of corporate stock, with- 
out any agreement as to when the certificates 

















will be delivered, it will be presumed that the 
parties intended delivery to be made on pay- 
ment of the note——Prontant v. H. C. Lorick 
Co., Ga. App., 87 S. E. 716. 


58. Covenants—Breach.— Where purchasers 
assumed payment of the debt secured by a 
deed of trust upon the land, and then de- 
faulted, the vendor could sell under the trust 
deed, and buy in the land without breaching 
his covenants of warranty.—Goode v. Bryant, 
Va., 87 S. E. 588. 


59. Breach.—The breach of a_ covenant 
against incumbrances in a ote deed given 
by the owner of lands who had subjected them 
to a school fund mortgage was broken when 
the grantee of the party to whom the owner 
conveyed was compelled to pay the balance 
due on the em to prevent the lands be- 
ing sold under order of court.—Thompson ov. 
Conran’s Estate, Mo. App., 181 S. W. 596. 


y Enforcing Conditions.—Plaintiff held 
not entitled to enforce a condition in deeds 
to certain lots rs construction of 
buildings within 10 feet of the street line, the 
reason for the condition no longer existing. 
ae enema Brewing Co., N. Y., 156; 








61. Curtesy—Husband’s Interest. — Under 
Burns’ Ann. . 1914, § 3016, providing for the 
husband’s interest in his deceased wife’s es- 
tate, the husband takes on her death one- 
third of her realty, so that such property 
thereupon becomes subject to the lien of a 
judgment against him in the absence of con- 
veyance, waiver, or estoppel.—Studebaker Bros. 
Mfg. Co. v. De Moss, Ind. App., 111 N. E. 26. 


62. Damages—Future Pain and Suffering.— 
The recovery in a personal injury case may 
include damages for future pain and suffer- 
ing which the evidence shows plaintiff will 
be subjected to.—Godley v. Gowen, Wash., 154 
Pac. 141. 

63. Death—Bar.—That the party for whose 
death recovery is sought under Revisal 1915, 
§§ 59, 60, recovery judgment during his life, 
for the injuries which later resulted in his 
death, which judgment was satisfied, is a bar 
to the maintenance of the action.—Edwards v. 
Interstate Chemical Corp., N. C., 87 S. E. 635. 

645 Deeds—Description—A grantor owning 
an undivided one-eighth interest in land de- 
rived from the government, but supposing that 
he owns an undivided one-fourth interest sub- 
ject to a life estate derived from a will, con- 
veys all his title by a deed describing the 
property as ae one-fourth interest arising un- 
der the will and containing in the warranty 
clause an exception as to the life estate.—Leslie 
v. Harrison Nat. Bank, Kan., 154 Pac. 209 

65. Forfeiture—Where land is conveyed 
by a deed providing that if the building there- 
on be destroyed and the grantee fail to re- 
build within a reasonable time the grantee 
shall reconvey, the grantee does not lose title 
by forfeiture during the time dul 
for rebuilding.—Nye-Schneider-Fowler 
Co. v. Hopkins, Neb., 155 N. W. 1097. 

66. Pari Materia.—Where a right of way 
deed referred to a written agreement of the 
parties and the agreement referred to the deed, 
the two instruments must be considered in pari 
materia.—Tacoma Mill Co. v. Northern Pac. Ry. 
Co., Wash., 154 Pac. 173. P 

67. Diveree—Children.—The responsibility of 
the father for maintenance and education of 
minor children is not canceled by a divorce 
decree not providing for the children, though 
divorce be granted for fault of the mother.— 
Rowell v. Rowell, Kan., 154 Pac. 243. “ 

68. Full. Faith and Credit—Where the 
wife left the husband and obtained a judg- 
ment, decreeing that she had left him for justi- 
fiable cause, and thereafter in another te he 
brought suit for divorce on the 
desertion, it was error to giv ree 
as prayed, since that would deny full faith and 
credit to the courts of the first state, which 
hold such a decree is conclusive as to the wife's 
desertion.—Kelly v. Kelly, Va., 87 8. EB. 667. 

69. Eleetion of Remedies—Estoppel.— Where 
defendant procured plaintiff's land by fraud for 
which she obtai judgment in action for 
damages, plaintiff was estopped from proceed- 
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ing in equity to have declaration of home- 
stead by defendant, on land purchased with 
proceeds of land procured from plaintiff, an- 
nulled.—Hilborn v. Bonney, Cal. App., 154 Pac. 
26. 


70. Eminent Domain—Right of Way.—Where 
land is taken for a railroad right of way, the 
railroad company is entitled to make all the 
use of the land which the necessities and con- 
venience of the public may require; the orig- 
inal compensation being presumed to cover 
such added use.—Tacoma Mill Co. -v. Northern 
Pac. Ry. Co., Wash., 154 Pac. 173. 


71. Equity—Statute of Limitations.— While, 
ordinarily, courts of equity follow the analogy 
of limitations at law, they may in proper cases 
deny relief, though the statutory period of 
limitations has not run.—Barrett v. Cady, N. 
H., 96 Atl. 326. 

72. Esteppel—Mines and Mining.—Lessees of 
mining land, who, not knowing the statement 
was false, represented to adjoining lessees that 
they thought their shaft was about the center 
of their tract, were not estopped to enjoin such 
other lessees, induced to sink their shaft so as 
to mine the first lessees’ lands, from so doing. 
—Childress v. Flynn, Mo. App., 181 S. W. 584. 

73. Wills.—Where a settler on public land 
willed all his property to his wife for life with 
remainder to their children and she enjoyed 
the rents and profits of the land, which was 
patented to the heirs, she and the children sup- 
posing that title passed under the will, no 
estoppel thereby arose so as to vest an equita- 
ble title to the fee in the children subject to 
a life interest in the mother.—Leslie v. Har- 
rison Nat. Bank, Kan., 154 Pac. 209. 

74. Exchange of Property—Misrepresenta- 
tions —Where defendant’s false representa- 
tions as to value of land offered in exchange 
for plaintiff's land were misrepresentations of 
material facts not readily ascertainable, plain- 
tiff might rely thereon.—Mumford v. Smith, 
Wash., 154 Pac. 153. 

75. Exeeution—Levy of Personalty.— For 
valid levy of execution on personalty, the 
sheriff must take it into possession or place 
it under his control, in which case he acquires 
a special property that may be disposed of 
by sale, but in case of execution upon land 
the sheriff acquires mere naked authority to 
sell it—Clifton v. Owens, N. C., 87 S. E. 502. 

76. Executors and Administrators—Laches.— 
Where the heir of plaintiff's intestate who 
knew that defendant’s intestate held moneys 
which had belonged to plaintiff's intestate ac- 
quiesced in that for over six years until the 
death of defendant’s intestate, the suit, which 
was for the heir’s benefit, is barred by laches. 
—Barrett v. Cady, N. H., 96 Atl. 325. 

77. Liquidated Damages.—Where a dece- 
dent in his lifetime assented to the correctness 
of an account rendered him, it became, after 








~ such assent, a liquidated demand, and as such 


entitled to rank with promissory notes in the 
payment of decedent’s debts.—Jasper County 
Bank v. Rainey Bros., Ga., 87 S. E. 661. 

78. Fraud—Estoppel.—That a deed correctly 
referred to the place as 265 acres, more or 
less, did not preclude the buyers from recov- 
ering their damages occasioned by misrepre- 
sentations as to matters other than acreage. 
Howton v. E. A. Strout Farm Agency, _# 
96 Atl 330. 

79. Misrepresentation.—Where remainder- 
men secured a decree that they each owned 
a stated undivided interest and directing sale, 
and where a bank’s mortgage was recorded, 
and the president of the bank proclaimed it an 
incumbrance on the land, and where the re- 
maindermen purchased at the sale, which was 
confirmed, held that, in an action | the re- 
maindermen against the bank and its presi- 
dent on the ground that they conspired to de- 
fraud by fraudulently inecumbering the prop- 
erty, plaintiffs could not recover, since, hav- 
ing purchased the land, they were not in- 
jured by any depreciation in price thereof 
Hae such incumbrance.—Harris v. Neil, Ga., 87 





80. Frauds, Statute ef,—Original Promise.— 
A promise for a valuable consideration made 
by one person to another to pay such other’s 
debt to a third person is an original under- 





taking of the promisor, and is not a promise 
to pay the debt of another within the stat- 
ute, though resting in parol.—Union Machin- 
“ay & Supply Co. v. Darnell, Wash., 154 Pac. 

81. Hemicide—Motive.—Evidence to prove 
as a motive, that deceased had a specified sum 
of money on his person previous to his mur- 
der, with knowledge of this fact by defendant, 
is admissible, notwithstanding that a sum of 
money was found in the pockets of deceased 
after his death.—People v. Andrade, Cal. App., 
154 Pac. 283. 

82. Husband and Wife—Community Prop- 
erty.—Where corporate stock for the purchase 
of which the wife furnished five-ninths and 
the husband four-ninths of the sum required, 
through efforts of the husband as agent of 
the community increased manyfold in value, 
and the original investments and dividends 
were intermingled with community property, 
held, that on death of the wife the entire cor- 
porate interest standing in the husband’s name 
should be administered as community prop- 
— re Buchanan's Estate, Wash., 154 Pac. 


83. Indemnity — Abutting Owner.—A_ city 
held liable for injuries caused by a defective 
sidewalk can recover from an abutting owner 
whose active fault caused the defect.—City. of 
Topeka v. Central Sash & Door Co., Kan., 154 
Pac. 232. 

84. Imsurance—Ambiguity.—The words “Pol- 
icy written and premium payable semi-annual- 
ly,” which were not printed in the original 
form of the application for life insurance, but 
were evidently stamped upon it by the com- 
pany after the policy had been written, were 
without effect to render the contract embodied 
in the policy and application ambiguous.—New 
ae Life Ins. Co. v. Franklin, Va., 87 8S. E. 


85.— Condition Precedent.—Where insurance 
policies provided that they should not take 
effect until delivery and payment of the first 
premium while insured’s health was in the 
condition described in the application, the 
health of insured was a condition precedent 
to the delivery of the policies.—American 
Bankers’ Ins. Co. v. Thomas, Okla., 154 Pac. 44. 


86. Description of Property.—Recovery 
can be had on a policy covering merchandise 
in different buildings situated on two adjoin- 
ing lots, though the insured property is de- 
scribed as situated on one of the lots, where 
the insurance agent and owner intended to in- 
sure the property while in either or both build- 
ings.—A. B. Tegley Hardware Co. v. Continen- 
tal Ins. Co., Kan., 154 Pac. 229. ' 

87. Estoppel.—A fraternal insurance com- 
pany whose local secretary knew of the falsity 
of the statements in a member’s application, 
and whose medical examiner must have dis- 
covered them, held estopped, having continued 
the membership and accepted premiums for 
over two years, to defend an action on the cer- 
tificate on that ground.—McRoy v. Indepen- 
dent Order of Puritans, Colo., 154 Pac. 92. 

88.—Estoppel.—Where insured fully, truth- 
fully, and in good faith answered all ques- 
tions asked by agent who preseene applica- 
tion and who gave i rrect answers in the 
application, insurer h estopped from rely- 
ing upon breach of warranty.—National Live 
i Ins. Co. v. Simmons, Ind. App., 111 N. E. 








89. Estoppel.—Where insurer’s agent fail- 
ed to record the applicant’s answers, but wrote 
false answers in the application, which he di- 
rected the applicant to sign, the insurer. is 
estopped to rely on the defense of the falsity 
of such representations.—More v. Prudential 
Casualty Co., N. Y., 156 N. Y. S. 892. 


90. ‘Waiver—aA policy or certificate issued 
contrary to the rules of a locomotive brother- 
hood, as contained in its constitution and by- 
laws, could not be recovered on unless the de- 
fect was waived or the association was estop- 
ped from insisting on a forfeiture.—Robinson 
v. Brotherhood of Locomotive Firemen and En- 
gineers, N. C., 87 8. E. 637. 

91. Internal: Revenue—Corporation Tax Law. 
—A gas company, which had leased its plant 
for a term of years, the business being car- 
ried on by its lessee, held not “carrying on 
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or doing business,” within the meaning of compensation could not be awarded unde ° 
federal Corporation Tax Law.—Waterbury Workmen’s Compensation Law.—Gardne 


Gaslight Co. v. Walsh, U. S. D. C., 228 Fed. 
54. 


92. Imtexicating Liquors—Indictment and 


Information.—An information charging de- 
fendant with unlawfully selling “certain 
liquids,” without charging that the _ liquids 


were spiritous, malt, vinous, fermented, or in- 
toxicating liquors, held not to state an of- 
fense.—Ex parte McKenna, Kan., 154 Pac. 226. 


93. Injunction.—Proof that several sales 
were within a few months, made from defend- 
ant’s drug store warrants issuance of an in- 
junction restraining maintenance of liquor 
nuisance on the theory that defendant had 
knowledge.—Barber v. City Drug Store, Iowa, 
155 N. W. 992.°. 


94. Jury—Constitutional Law.—Const. U. S. 
Amend. 7, does not extend to the states, and 
there can be -no complaint that verdict In an 
action under the federal Employers’ Liability 
Act brought in the state courts was rendered 
by only ten of the jurors.—Donaldson v. Great 
Northern Ry. Co., Wash., 154 Pac. 133 


“95. dlord and Tenant—Abandonment. — 
Material alteration of premises by landlord 
after tenant’s abandonment, not necessary for 
the preservation of the premises and leaving 
them so that the tenant could not resume 
former occupancy, held an acceptance of the 
abandonment releasing tenant from liability 
for rent.—Hodgkiss v. Dayton-Brower Co., N. 
Y., 156; N. Y¥. 8S. 909. 


96. Libel and Slander—Publication.—Where 
a newspaper proprietor published an oath al- 
leged to be required of all fourth degree mem- 
bers of a fraternal order, which publication 
was libelous, although it was intended to ap- 
ply only to such members as were running 
for political office at the time, it was libelous 
as to all members of the degree.—People v. 
Turner, Cal. App., 154 Pac. 34. ; 


97. Master and Servant—Apportioning Dam- 
ages.—Under the federal Employers’ Liability 
Act the jury may return a general verdict for 
the personal representative, without apportion- 
ing the damages among the beneficiaries.—St. 
Louis & S. F. Ry. Co. v. Clampitt, Okla., 154 
Pac. 40. 

98.——_Claim for Compensation.—A claim for 
compensation, filed four months after accident, 
held too late to constitute the written notice 
of injury, required by Workmen’s Compensa- 
tion Act, pt. 2, § 15, to be given “as soon as 
practicable after the peqeens thereof.”—In 
re Bloom, Mass., 111 N. E. 45. 

99. Instructions to Minor.—Where de- 
ceased was a vigorous, well-grown young man 
of 17, who had for several years been working 
around buildings, there was a presumption that 
he had capacity to understand and avoid dan- 
ger, and no particular instruction was neces- 
Sary because of his nonage.—Reid v. Medley’s 
Adm’r, Va., S. E. 616. 

100. Negligence—In an action against 
building owners for a death caused by the 
collapse of a wall, evidence that the owners 
had exercised due care.in selecting a superin- 
tendent of construction held inadmissible on 
the issue of negligence.—Goodwin v. Mason & 
Seabury, Iowa, 155 N. W. 966. 

101. Res Ipsa Loquitur.—That a telephone 
operator was injured by a high current of 
electricity carried through the machine will 
not establish the liability of the master, which 
must be shown by independent evidence.— 
i. ye Line R. Co. v. Newton, Va., 87 

















102. Workmen’s Compensation Act.—Un- 
der Workmen’s Compensation Law, § 3, subd. 
7, @ servant who operated a crane and leaped 
into a river to save himself when one of its 
timbers broke, the exposure pogrom > | in pul- 
senegy tuberculosis, suffered an accidental in- 
jury in the course of employment.—Rist v. 
Larkin & Sangster, N. Y., 156 Y. S. 875. 

103. ‘Workmen's Compensation Act. — 
Where an employer, with office in the state, 
engaged an employe without the. state to do 
the work in which he was engaged at the 
time of_his death without the state, held, that 








Horseheads Const. Co., N. Y., 156; N. Y. S. 


104. Mechanics’ Liens—Incomplete Builc 
—That after a building was completed id 
occupied by the owner, a skylight pre -d de- 
fective and was remedied, does not ~ wv that 
the building was incomplete until the skylight 
was repaired.—National Lumber Co. v. Ken- 
nedy, Cal. App., 154 Pac. 25. 


105. Mortgages — Successive Mortgages. — 
Where the owner of land created successive 
mortgages through successive straw owners, 
after having fraudulently caused each preced- 
ing mortgage to be canceled of record to make 
room for each succeeding one, the rights of 
the holders of the mortgage paper against the 
lands in the hands of bona fide purchasers 
were perfect.—Gallagher v. Conner, La., 0 
So. 


106. Municipal Corporations—Governmental 
Duty.—Under statutes making it the duty of 
towns to maintain sufficient culverts, they per- 
form their duty in the premises of they 
maintain the culverts as the ordinary man 
would maintain in similar situations.—Hickey 
v. City of Berlin, N. H., 96 Atl. 295. 


107. Physicians and Surgeons—Due Care.— 
A physician holding himself out as qualified 
to treat diseases according to the homeopathic 
school of medicine and engaging to treat a 
patient was bound to exercise the degree of 
eare and skill, according to his system, ordi- 
narily possessed by physicians practicing in 
similar localities—Van Sickle v. Doolittle, 
Iowa, 155 N. W. 1007. 


108. Quo Warranto—Venue.—A proceeding 
to test the yuna of the formation of a con- 
solidated school district, formed from districts 
in two counties, may be brought in either 
county, whether the district lies chiefly in one 
— Ad not.—State v. Tralstead, S. D., 6 


109. Rafilroads—Contributory Negligence. — 
An adult person held contributorily negligent 
in attempting to pass over the coupling be- 
tween two cars standing on a street cross- 
in.—Pansik v. Missouri Pacific Ry. Co., Neb., 
155 N. W. 1095. 


110. Taxation—Collateral Attack—An _  as- 
sessment good in part cannot be collaterally 
attacked in a proceeding to enforce the tax.— 
Seeeeeee, — v. East Boston Co., Mass., 


111. Telegraphs and Telephones — Double 
Taxation.—Though the properties of a tele- 
graph company have been subjected to an ad 
valorem tax, the imposition of a license tax 
for revenue upon the business of sending tele- 
grams is not invalid as subjecting the property 
to double taxation.—Postal Telegraph-Cable 
Seta Norfolk v. City of Norfolk, Va., 87 S. 


112. Trever and Conversion—Joint Deposit. 
—Where a husband deposited his own money 
in the name of his wife, there is no pre- 
a that the husband retained a bene- 
interest.—Barrett v. Cady, N. H., 96 Atl. 

113. . Trusts—Constructive Trust.—Where, by 
fraud, defendant obtained money from plaintiff 
and therewith paid part of the purchase price 
of an automobile for a contract of sale to him 
on the installment plan, plaintiff could impress 
a constructive trust, arising from defendant’s 
fraud, upon such contract.—Carter v. Holt, Cal. 
App., 154 Pac. 37 

114. Income.—The_ surplus ofa corporation, 
not declared as a dividend, cannot be treated as 
“income” payable to one who has a life estate 
in corporate shares held in trust.—In re Bar- 
ron’s Will, Wis., 155 N. W. 1087. 


115. Vendor and Purchaser—Notice.—Where 
the mortgage being foreclosed was not of 
record when a third person bought the mort- 
gaged land, the material issue was whether 
such person had actual knowledge of the ex- 
istence of the’ mortgage or of facts putting 
him on notice.—Engelkemeier v. Lillis, Okla., 
153 Pac. 877. 
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